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ACQ Members Alert – Consumer Credit Reform

The Commonwealth Government has introduced a credit reform package that includes the National Consumer Credit Protection Act (NCCP Act).  This will see the Commonwealth assume responsibility for consumer credit regulation and the Australian Securities and Investment Commission (ASIC) become the regulator in relation to consumer credit.

Members that provide credit or that have relationships with credit providers will need to consider the impact of the proposed reform on their activities and in particular, whether they will be required to obtain a new Australian credit licence and/or change their documents and procedures.  The regime is likely to be of more relevance to retirement village operators than aged care providers because of certain exemptions available to aged care providers.

Current Arrangements (UCCC)

Consumer credit is currently regulated by the Consumer Credit Code which is a uniform legislation implemented by the various States and Territories throughout Australia (UCCC).  Credit in this context is a broad concept and can included deferred payment arrangements. 

Credit regulated under the UCCC generally includes credit provided if:

· it is provided wholly or predominantly for domestic, personal or household purposes

· provided to an individual or strata title corporation;

· a fee or charge is to be made for the provision of the credit;

· and it is provided in the course of a business (that business need not be a business or providing credit). 

There are a number of specific exemptions (for example credit provided for a period of 62 days or less is usually exempt).  

UCCC and Residential Aged Care Providers

Significantly under Regulation 6H of the Consumer Credit Regulations, the provisions of the UCCC, other than sections 66 to 68 and 70 to 74
, do not apply to credit provided by an approved provider within the meaning of the Aged Care 1997 (Cth), if the provision of the credit is made and regulated under the Aged Care Act.  This allows aged care providers to avoid the more onerous obligations of the UCCC including those relating to the form and content of credit contracts.  However it is not a blanket exemption.

UCCC and Retirement Village Operators

There is no equivalent exemption in the context of retirement village operators.  Given the wide definition of credit there is a risk that deferred payment arrangements between retirement village operators and residents are regulated by the UCCC, especially where the resident pays a fee or interest charge in relation to the deferred payment arrangements.

Impact of the Reform

Under the NCCP Act, the Commonwealth will in practice adopt the UCCC as a new National Credit Code (NCC).  However there will be some differences.  These include changes that bring residential property investment within the scope of the credit regulation for the first time as well as new prohibitions on mortgages over certain types of personal property and changes to the enforcement regime, including the content of enforcement notices.  The changes in the NCC also increase the threshold for 'hardship applications’, which can be made where borrowers are affecting by matters such as illness and unemployment and modify the procedures surrounding hardship applications.

However the most significant aspects of the NCCP Act are provisions that require:

1. Credit providers to be members of external dispute resolution (EDR) scheme;

2. All credit providers and persons who provide credit services (such as loan aggregators and loan service providers and intermediaries such as brokers) to hold an Australian credit licence or to be appointed as a representative of the holder of an Australian credit licence; and

3. Credit providers to observe new responsible lending conduct provisions.

The responsible lending conduct provisions will require credit providers to assess the goals and objectives of a prospective borrower.  Armed with this information the credit provider must not enter a credit contract with the borrower that is unsuitable for that borrower.  A credit contract will be unsuitable for a borrower if the borrower is unable to meet its obligations under it or is unable to meet those obligations without incurring substantial hardship. 

Other responsible lending conduct provisions include requirements for new disclosure statements known as credit guides that need to be given to borrowers.

The new NCC includes the same exemption for credit provided by an approved provider within the meaning of the Aged Care 1997 (Cth), if the provision of the credit is made and regulated under the Aged Care Act.
  In addition the regulations state that credit activity of this type is also exempt from the definition of credit activity meaning that an Australian credit licence is not required for this type of credit activity.
 

When will the provisions come into effect?  

The NCCP Act has been passed and will be progressively implemented.  The regulations were passed in March 2010.  Most states and territories have passed or are about to pass referral legislation which refers necessary powers to the Commonwealth. 

The credit reform package is expected to take effect progressively over the next 2 years.  Key milestone dates include:

4. A pre-licence registration scheme for all persons involved in credit activities commenced on 1 April 2010 to 30 June 2010.  During that period persons involved in the provision of credit or credit services will need to register with ASIC.  This process is a transitional arrangement into the formal licence application process that commences from 1 July 2010.

5. As from 1 July 2010, the obligations that require credit providers not to offer loans that are unsuitable will take effect for most industry participants (although authorised deposit taking institutions and registered finance corporations under the Financial Sector (Collections of Data) Act 2001 will have a longer period to comply.)  Credit providers will also need to be a member of an approved external dispute resolution scheme by that time.

6. The National Credit Code will come into effect from 1 July 2010. 

7. Persons will not be permitted to continue in the conduct of credit activities after 1 July 2010 unless they have registered with ASIC.

8. Formal applications for an Australian credit licence may be made from 1 July 2010 to 31 December 2010.

9. As from 1 January 2011 a person will not be able to engage in a credit activity unless that person is licensed or has registered with ASIC and has applied for a licence.

10. The balance of the responsible lending conduct provisions will come into effect on 1 January 2011.  At this time the unsuitability assessment will also commence for authorised deposit taking institutions and registered finance corporations.

11. All persons engaged in credit activities must be licensed from 1 July 2011.

ASIC has issued guidance on various aspects of the reform package including about when an obligation to hold a licence arises
, applying for a licence or relief from obligations
, general conduct obligations for licensees
 and responsible lending conduct
.  

ASIC has also recently conducted a national road show outlining the reform package.  A road show session and the hand out materials can be accessed on the 'Credit' page on ASIC's website 

( www.asic.gov.au ) in addition to the guidance materials referred to above. 

Impact on members of ACQ

The NCCP Act is of most relevance to members who engage in activities that are already regulated by the UCCC, for example in the context of deferred payment arrangements.    Members that provide regulated credit will need to register on line with ASIC as a credit provider before 30 June 2010.  The formal licence application should then be made between 1 July 2010 and 31 December 2010 (however ASIC suggests that credit providers do not leave registration until the last moment and has recommended that credit providers register or apply for the licence well ahead of the relevant deadline).

 In addition members providing regulated credit will need to update their lending procedures to accommodate the new conduct provisions in the NCCP Act and to update their documentation (including their disclosure materials, contracts and enforcement notices) to comply with modified provisions of the NCC.

Members should also consider any referral or agency arrangements with particular credit providers in which they participate to assess whether they are providing credit assistance or is acting as an intermediary in relation to loan applications that may trigger obligations under the NCCP Act.  In this respect members may need to consider whether general referral arrangements should be preferred over arrangements under which a member provides a recommendation for a particular credit product with a particular provider.

� Sections 66 to 68 and 70 to 74 deal with the right of debtors under credit contracts to obtain relief when affected by hardship, to seek re-opening of unjust contracts or to have unconscionable interest or fees set aside.  Approved aged care providers are still subject to these provisions.





� Regulation 60 of the National Consumer Credit Protection Regulations 2010.


� Regulation 25(3) of the National Consumer Credit Protection Regulations 2010.


� Regulatory Guide 203 –Do I need a licence ?


� Regulatory Guide 204 - Applying for and varying  licence and Regulatory Guide 51 Applications for relief


� Regulatory Guide 205  - Credit licensing: General conduct obligations


� Regulatory Guide 209 - Credit licensing: Responsible lending conduct
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